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HOUSE  JOINT  RESOLUTION  99 


A  JOINT  RESOLUTION  OF  THE  SENATE  AND   THE  HOUSE  OF  REPRESENTATIVES  OF  THE  STATE  OF 
MONTANA  REQUESTING  THE  COMMITTEE  ON  PRIORITIES  TO  ASSIGN  A  JOINT  COMMITTEE  TO 
UNDERTAKE  A  STUDY  OF  ALTERNATIVE  METHODS  OF  TAXING  FINANCIAL  INSTITUTIONS. 


WHEREAS,  the  moneyed  capital  tax  is  levied  on  the  value  of  shares  of  bank 
stock,  and  not  on  other  financial  Institutions;  and 

WHEREAS,  the  moneyed  capital  tax  is  the  subject  of  litigation  to  determine 
if  the  tax  is  prohibited  by  federal  statute. 


NOW,  THEREFORE,  BE  IT  RESOLVED  BY  THE  SENATE  AND  THE  HOUSE  OF  REPRESENTATIVES  OF 
THE  STATE  OF  MONTANA: 

That  the  Committee  on  Priorities  is  requested  to  assign  a  joint  committee 
to  undertake  a  comprehensive  study  of  alternative  methods  of  taxing  financial 
Institutions.   The  joint  committee  is  urged  to  determine,  among  other  things,  the 
current  methods  and  rates  of  state  and  local  taxation  of  financial  institutions 
and  the  methods  of  taxation  which  are  permitted  by  federal  statutes  and 
regulations. 

BE  IT  FURTHER  RESOLVED,  that  the  committee  report  its  findings  and 
recommendations  together  with  appropriate  implementing  legislation  to  the  46th 
Legislature. 
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A  BILL  FOR  AN  ACT  ENTITLED:   "AN  ACT  CHANGING 
THE  METHOD  OF  TAXING  BANKS  AND  SAVINGS  AND  LOAN 
ASSOCIATIONS  FOR  LOCAL  GOVERNMENTS;  REMOVING  THE 
CORPORATION  LICENSE  TAX  EXEMPTION  FOR  INTEREST 
FROM  STATE  AND  LOCAL  OBLIGATIONS;  REPEALING  THE 
TAX  ON  MONEYED  CAPITAL  AND  SHARES  OF  BANKS;  PRO- 
VIDING FOR  A  DIFFERENT  METHOD  OF  COLLECTING  AND 
DISTRIBUTING  CORPORATION  LICENSE  TAXES  PAID  BY 
BANKS  AND  SAVINGS  AND  LOAN  ASSOCIATIONS;  AMENDING 
SECTIONS  7-6-206,  15-1-501,  15-8-104,  15-8-111, 
15-24-701,  15-24-801,  15-31-101,  15-31-114, 
15-31-502,  17-5-408,  20-9-343,  AND  32-1-413,  MCA; 
REPEALING  SECTIONS  15-6-106,  15-24-501  THROUGH 
15-24-508,  AND  15-24-603,  MCA;  AND  PROVIDING  AN 
EFFECTIVE  DATE." 


COMMITTEE  RECOMMENDATIONS 

After  more  than  a  year  of  study  and  discussion,  the  Committee 
voted  to  recommend  the  attached  bill  to  the  46th  Legislature. 

This  bill  revises  the  current  method  of  taxing  Montana's 
financial  institutions  by:   a)  repealing  the  property  tax 
on  moneyed  capital  and  bank  shares;  b)  providing  for 
increased  corporation  license  tax  collections  from  financial 
institutions  by  repealing  the  deduction  for  interest  income 
from  government  obligations. 

In  addition,  the  bill  provides  that: 

(c)  county  treasurers  will  collect  the  corporation 
license  taxes  paid  by  banks  and  savings  and  loan 
associations  and  distribute  them  to  the  various  taxing 
jurisdictions  in  which  the  financial  institution  is 
located,  in  proportion  to  the  mill  levies  of  each 
district; 

(d)  the  Department  of  Revenue  will  continue  to  audit 
returns  and  administer  the  tax;  and 

(e)  banks  and  savings  and  loan  associations  will  be 
allowed  to  carry  forward  net  losses  only  if  the  net 
loss  is  calculated  without  the  exemption  for  interest 
income  from  government  obligations. 


BACKGROUND  OF  THE  STUDY 


Chapter  458,  Laws  of  1977,  assigned  the  Revenue  Oversight 
Committee  to  study  "the  taxation  of  financial  institutions 
by  methods  which  could  replace  the  bank  shares  tax."   HJR  99, 
also  passed  in  1977,  requested  a  joint  committee  to  "under- 
take a  comprehensive  study  of  alternative  methods  of  taxing 
financial  institutions."   This  report  and  attached  bill  are 
the  fruits  of  the  Committee's  intensive  14-month  study  of 
this  issue. 

Legislative  concern  over  the  issue  arose  after  70  of  the 
state's  154  banks  paid  their  1976  property  taxes  under 
protest.   Over  60  of  them  then  filed  suit  against  the  Depart- 
ment of  Revenue.   At  issue  was  the  method  of  assessing  the 
value  of  bank  stock. 1 

Section  84-308,  R.C.M.  1947,  requires  that  moneyed  capital 
and  shares  of  banks  be  assessed  for  property  tax  purposes  on 
30%  of  their  true  and  full  value,  except  the  surplus,  which 
is  assessed  at  7%  of  true  and  full  value.   Rules  set  out  in 
Title  42,  Chapter  22,  subchapter  20,  Administrative  Rules  of 
Montana,  detailed  the  methods  by  which  this  class  of  property 
was  to  be  assessed.   In  May  1976,  the  Montana  Bankers' 
Association  petitioned  the  Department  for  an  amendment  to 
these  rules  that  would  allow  a  deduction  for  the  value  of  U. 
S.  government  obligations  held  by  Montana  banks  in  computing 
the  value  of  bank  shares.   The  MBA  argued  that  federal 
statute  prohibited  the  state  taxation  of  such  obligations 
(31  use  742)  .2 

The  department  held  a  hearing  on  the  MBA  petition,  but  its 
hearing  officer  denied  the  amendment  to  banks  on  the  grounds 
that  the  bank  shares  tax  is  a  tax  on  the  share  owners  rather 
than  a  tax  on  the  bank's  assets.   The  State  Tax  Appeal  Board 
affirmed  this  decision,  so  MBA  filed  the  case  in  district 
court.   During  the  1977  session,  the  district  court  ruled  in 
favor  of  MBA  and  the  department  appealed  the  case  to  the 
Montana  Supreme  Court. 

since  over  $1,500,000  in  property  taxes  had  been  paid  under 
protest  and  several  local  governments  had  lost  a  substantial 
portion  of  their  tax  revenue,  legislators  were  anxious  to 
find  a  solution  to  the  problem.   Three  bills  changing  the 
method  of  assessing  or  taxing  banks  were  introduced  during 
the  session. 3   After  considerable  debate,  the  legislature 
passed  HB  735,  which  allowed  a  partial  deduction  for  federal 
obligation.   However,  this  was  passed  as  a  temporary  measure 
effective  for  taxable  years  1977  and  1978  only  —  until  the 
Committee's  study  could  be  completed  and  the  legislature 
could  consider  any  recommended  bill. 
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COMMITTEE  CONSIDERATIONS 


At  its  July  16,  1977  meeting,  the  Revenue  Oversight  Committee 
decided  to  study  five  alternate  bases  for  taxing  financial 
institutions:   their  loans,  deposits,  capital,  income,  and 
excise  taxes.   As  a  background  for  this  consideration,  the 
Committee  requested  information  on: 

1)  federal  laws  governing  state  taxation  of  banks; 

2)  other  states'  methods  of  taxing  banks';  and 

3)  all  taxes  currently  paid  by  banks. 

Most  importantly,  the  Committee  wanted  to  consider  the  issue 
of  tax  equity.   How  do  banks'  tax  burdens  compare  to  that  of 
other  financial  institutions?   of  other  businesses?   to  tax 
burdens  in  other  states?   The  Committee  requested  the  Depart- 
ment of  Revenue's  Research  Division  to  study  these  questions 
and  report  back. 

At  the  Committee's  January  21  meeting,  the  Department  pre- 
sented a  detailed  report*  analyzing: 

1)  the  current  taxes  paid  by  Montana  banks; 

2)  a  comparison  of  that  tax  burden  compared  to  other 
states ; 

3)  a  comparison  of  the  taxes  paid  by  Montana  banks  and 
other  types  of  Montana  financial  institutions; 

4)  the  capitalization  of  Montana  banks  compared  to 
banks  in  other  states; 

5)  each  financial  institution's  ability  to  pay  taxes, 
as  measured  by  the  ratio  of  bank  shares  tax  and 
corporation  license  tax  to  total  assets,  total 
operating  income,  and  net  income;  and 

6)  various  alternatives  to  the  bank  shares  tax. 

The  Department  also  agreed  to  create  a  computer  simulation 
model,  which  would  provide  estimates  of  the  fiscal  impact  of 
the  alternative  taxes  on  each  bank  and  local  government 
unit. 

The  Committee  then  heard,  at  its  May  21  meeting,  a  presenta- 
tion by  the  Montana  Bankers'  Association,  which  questioned 
some  of  the  department's  data  and  findings  and  presented  an 
independent  analysis  of  the  taxation  of  Montana  banks.*   The 
Montana  Bankers'  Association  also  presented  a  detailed 
argument  for  the  proposal. 

The  Montana  Bankers'  Association  proposed  that:   a)  the 
current  bank  shares  tax  be  repealed,  and  b)  the  lost  revenue 
be  partially  replaced  by  an  increased  corporation  license 
tax,  collected  by  the  repeal  of  the  current  deduction  for 
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income  from  federal  and  municipal  obligations.   MBA  witnesses 
acknowledged  that  the  bank  shares  tax  was  collected  by  and 
distributed  to  local  governments  and  the  corporation  license 
tax  collected  by  the  state  and  distributed  to  various  state 
funds,  but  they  argued  that  the  Committee  could  devise  a  way 
to  redistribute  the  increased  license  tax  collections  to 
local  governments. 

Shortly  after  this  May  21  meeting,  the  Supreme  Court  ruled 

that  the  Department's  method  of  valuing  bank  shares  had  been 

unconstitutional.   It  noted  that  federal  law  clearly  provides 

an  exemption  for  interest  from  federal  obligations  from 

every  form  of  state  taxation  and  held  that,  under  the  Supremacy 

Clause  of  the  U.  S.  Constitution,  the  Department's  rules 

must  allow  a  deduction  for  interest  from  federal  obligations. 

Committee  members  agreed  at  the  July  meeting  to  consider  the 
MBA  proposal  and  to  study  three  alternate  methods  of  distribu- 
ting the  corporation  license  tax  collected  from  financial 
institutions  back  to  local  governments:   on  population,  per- 
centage of  financial  institutions'  assets,  and  on  the  3- 
f actor  federal  revenue  sharing  formula. 

After  discussing  the  department's  research  on  these  alter- 
natives, the  Committee  voted  that  the  corporation  license 
tax  on  financial  institutions  be  collected  by  the  county 
treasurer  of  the  county  in  which  the  financial  institution 
is  located  and  allocated  to  the  various  taxing  jurisdictions 
according  to  current  mill  levies.*   Members  felt  this  would 
be  the  least  complicated  alternative  and  would  insure  that 
local  governments  received  the  revenue  necessary  to  support 
their  operations.   Department  staff  agreed  that  its  office 
could  continue  to  audit  returns  and  could  notify  county 
treasurers  of  the  amount  to  be  collected  from  each  institu- 
tion, thereby  preserving  the  confidentiality  of  returns. 

In  discussing  allocation  formulas,  members  also  expressed 
concern  about  the  effect  on  local  governments  of:   a)  re- 
moving bank  shares  from  the  property  tax  base,  and  b)  re- 
moving the  tax-exempt  status  of  their  bonds.   However,  after 
considering  several  research  reports  on  the  topic,  members 
were  satisfied  that  these  were  not  serious  problems. 

The  Committee,  however,  remained  undecided  on  the  rate  of 
taxation.   If  the  corporation  license  tax  rate  continued  at 
6  3/4%  and  all  the  tax  collected  from  financial  institutions 
were  returned  to  local  governments,  the  state  would  lose 
approximately  $960,000  and  local  governments  would  receive 
about  $1,540,000  less  than  under  the  existing  bank  shares 
tax.^   Upon  assurance  from  the  Department's  attorneys  that 
the  state  could  under  federal  law  impose  a  higher  tax  on 
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financial  institutions  than  other  corporations,  the  Committee 
discussed  an  11%  tax  rate  on  financial  institutions,  which 
would  be  decreased  to  the  current  6  3/4%  rate  over  a  three- 
to  five-year  period. ^ 

However,  several  members  objected  to  treating  financial 
institutions  as  a  separate  class  of  taxpayers  and  suggested 
that  the  property  tax  on  business  inventories  be  eliminated 
and  the  corporation  license  tax  rate  for  all  corporations  be 
increased.   They  felt  this  would  eliminate  burdensome  paper- 
work for  businesses  and  equalize  some  of  the  tax  inequities 
between  types  of  businesses.   The  Committee  requested  the 
Department  to  determine  what  tax  rate  would  be  necessary  to 
generate  the  revenue  lost  by  repeal  of  the  business  inventory 
tax. 

At  its  meeting,  in  November,  the  Cmmittee  learned  that  an 
8  1/4%  tax  rate  on  all  corporations  would  offset  the  loss  of 
the  inventory  tax.   This  could,  however,  cause  some  in- 
equities as:   a)  sole  proprietorships,  partnerships,  and 
subchapter  S  corporations  would  not  be  liable  for  increased 
license  tax,  and  2)  some  businesses,  which  do  not  have  in- 
ventories, would  pay  substantially  increased  taxes,  while 
several  others  would  realize  great  tax  savings.   In  addition, 
local  governments  having  few  corporations  would  suffer  large 
revenue  losses  if  the  increased  license  tax  were  distributed 
based  on  the  location  of  the  corporation.   Lastly,  the 
Department  would  have  great  difficulty  determining  the 
allocation  of  taxes  from  a  statewide  corporation.* 

After  learning  of  these  difficulties,  the  Committee  decided 
not  to  pursue  this  idea  at  the  present  time.   A  motion  to 
raise  the  corporation  license  tax  on  financial  institutions 
alone  to  8  1/4%  failed.   The  Committee  bill  continues  the 
existing  6  3/4%  tax  rate  for  all  corporations. 


Report  on  file  at  the  Montana  Legislative  Council,  Room 
140,  State  Capitol,  Helena. 


NOTES 

1.  Information  from  Mnnhz  Hutchinson,  Assistant  Administrator, 
Property  Assessment  Division,  Department  of  Revenue, 

20  December  1978. 

2 .  Montana  Bankers  Association  et  al.  v.  Montana  Department 
of  Revenue  (1978) . 

3.  HB  735,  HB  817,  SB  434. 

4.  Testimony  of  Alan  Davis,  Research  Specialist,  Research 
Division,  Department  of  Revenue,  21  September  1978. 

5.  Testimony  from  Bruce  McGinnis,  Acting  Chief  Counsel, 
Department  of  Revenue,  21  September  1978. 
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